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The purpose of the City of Lincoln Adult Diversion Program is to give misdemeanor offenders an opportunity to avoid lifelong consequences for their choice to engage in criminal behavior in exchange for education, personal betterment, and service to their community.  The City of Lincoln also offers veterans of the armed forces and those suffering from mental illness an opportunity to be considered for diversion when they may not be otherwise eligible under the formal eligibility requirements.

FORMAL ELIGIBILITY REQUIREMENTS
1. Applicants must be charged as adults in Lancaster County Court.   
2. Applicants must not have participated in any other adult diversion program, whether successfully completed or not, in any jurisdiction.  
3. Applicants must complete a waiver of rights form, including the waiver of the right to a speedy trial, and Constitutional Rights Questionnaire.
4. Applicants with a prior felony conviction are ineligible.  At the discretion of the City Attorney, and if otherwise eligible, an applicant may be considered for the program if he or she has received an official pardon for a previous felony conviction.
5. Applicants with more than two misdemeanor convictions are not eligible.  Traffic-related misdemeanors are included in that calculation.  
6. A set aside or expungement of a previous conviction does not make an applicant eligible.  Prior cases that have been sealed will be reviewed by the City Attorney to determine if the Applicant is otherwise eligible.  

INELIGIBLE CITY ORDINANCE OFFENSES
1.	Interfering with Officer Making Arrest L.M.C. 9.08.020
2.	Resisting an Officer L.M.C. 9.08.030
3.	Impersonating a Police Officer L.M.C. 9.08.060
4.	Injuring a Police Dog L.M.C. 9.08.070
5.	Spitting on Another Person L.M.C. 9.16.185
6.	Sexual Predator Residency Violation L.M.C. 9.16.250
7.	Cruelty to Animals L.M.C. 6.04.310
8.	Vicious Animals Prohibited L.M.C. 6.04.360
9.	Poisoning of Dogs L.M.C. 6.08.140
10.	All Misdemeanor Offenses of Title 10

CITY ORDINANCE OFFENSES ELIGIBLE ON CASE-BY-CASE BASIS
7. Indecent Exposure L.M.C. 9.16.180
8. Public Nudity L.M.C. 9.16.230
9. Assault L.M.C. 9.12.010
10. Making a False Statement L.M.C. 9.08.040
11. 
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12. Maintaining a Disorderly House L.M.C. 9.20.030
13. Discharge of a Firearm Unlawful L.M.C. 9.36.010
14. Unlawful Possession of a Firearm L.M.C. 9.36.100
15. Animal at Large L.M.C. 6.04.120
16. Animal Neglect L.M.C. 6.04.315
17. Animal Bites Unlawful L.M.C. 6.04.355

Generally, any offense not specifically listed as an Ineligible City Ordinance Offense will be eligible for the program.  However, the City Attorney reserves the right to consider each case on an individual basis to determine eligibility. Eligibility will be considered after the City Attorney has filed the charges supported by the evidence.  A determination to dismiss an ineligible charge that is supported by the evidence does not and will not make an applicant eligible.  Applicants are not eligible if any of the charges filed are, for any reason, ineligible offenses.  Multiple offenses are eligible only if they arise out of the same incident and all charges are otherwise eligible.  

Other Eligibility Considerations

Applicants must be willing and able to meet the minimum reporting requirements and any court appearances that are scheduled.  Residency in Lincoln, Nebraska, is not required to participate in diversion.

Applicants must acknowledge that there is evidence to convict if prosecuted in court.  Any court plea of not guilty does not affect an applicant’s eligibility.

Applicants reserve the right to trial during the pendency of their diversion plan.  However, an applicant must acknowledge that their case will not be dismissed until satisfactory completion of the diversion plan.  Applicants must waive their right to a speedy trial until successful completion of their plan and case dismissal.

Inability to make full restitution will not automatically make an applicant ineligible.  Partial restitution agreements will be considered and the City Attorney will make the final determination of the amount to be paid.  

Part or all of an applicant’s program fee may be waived in the event of extreme financial hardship.  Court costs will not be waived under any circumstances.

General Program Terms and Conditions

An applicant’s diversion plan will be drafted by Community Corrections Diversion Officers and approved by the City Attorney.  An applicant is not considered to be on diversion until their plan is approved.


Generally, diversion terms for city ordinance violations will be for six months.  Participants having completed all of their conditions within 90 days may be eligible for early release.  Diversion terms for those applicants who have been approved for city ordinance violations enumerated on the case-by-case offense list may have a nine month program, with an early release after satisfactory completion of conditions within six months. 

There will be no extensions of the program terms without approval from the City Attorney’s Office.  Participants who receive a new law violation while on diversion must report the offense to their diversion officer.  Participants are given 60 days to resolve the new matter.  An extension beyond 60 days may be requested and will be considered by the City Attorney.  

Administrative Review

Applicants who are otherwise eligible, but are denied the opportunity to participate in diversion will be notified in writing by the City Attorney’s Office or Community Corrections.  The notice will provide reasons for the denial.

If an administrative review of the denial is requested, the applicant must submit the request in writing to the City Attorney.  Administrative reviews are conducted by local attorneys in private practice who have been appointed as hearing officers by the Lincoln Bar Association and have volunteered their services.  A review hearing will be scheduled within three weeks of the request.

The decision of the hearing officer is advisory and not binding on the City Attorney.  The purpose of the hearing is to determine if the denial was arbitrary and capricious.  Attorneys representing the applicant should contact Community Corrections to request a copy of the rules of procedure for Administrative Hearings at the time they request the formal review. 

Termination from the Program

A decision to terminate a participant from diversion is solely within the authority of the City Attorney.  Termination decisions are final.

Participants may be unfavorably terminated from diversion for non-compliance with the specific conditions of their plan.  Participants are expected to fulfill all contract terms.  If a participant fails to initiate action or make adequate progress on his or her plan, formal notice of possible termination will be sent by Community Corrections.  No one will be terminated without a having a meeting with Community Corrections and being given an opportunity to complete their plan.  Participants who do not attend their formal meeting due to loss of contact can be terminated without being present.  In addition, a new criminal conviction may result in termination without having the formal meeting.

The formal meeting will establish specific actions that a participant must undertake immediately to remain in the program.  These conditions will be provided in writing to the participant within one week of the meeting.  

Participants are responsible for providing accurate and current contact information at all times.  Notices provided to participants will be made to the last known address and changes of address not known to Community Corrections will not be considered favorably to a participant upon consideration for termination.

Terminations may be appealed by requesting a Fact Hearing within 10 days of receipt of the notice of termination in writing.  The sole purpose of the Fact Hearing is for the participant to provide evidence or other information showing compliance with the actions established at the formal hearing. 

Restitution

Diversion Officers will attempt to determine the amount of restitution owed by the individual applicant.  Restitution in cases of multiple defendants will be split equally, unless parties mutually agree to other arrangements.  Diversion Officers will solicit information on losses from a victim unless police reports clearly and accurately determine that the victim was made whole during the course of their investigation.

Restitution for losses covered by insurance will be paid to the victim first to cover and deductible paid, and second to the insurance company that paid the claim.  Community Corrections reserves the right to request two estimates for repairs and/or losses when a disparity has been identified.

VETERANS DIVERSION 

FORMAL ELIGIBILITY REQUIREMENTS
Applicants must be veterans or current members of the U.S. Armed Forces who are eligible or can become eligible for VA Health Care services.
Applicants must be veterans or current members of the U.S. Armed Forces who are diagnosed with, have screened positive for, or have a pending claim of a trauma spectrum disorder (e.g., PTSD and TBI) related to their combat military service.
Applicants must be able to provide evidence that supports a connection between the trauma experienced in their military service (i.e., the injury) and the criminal conduct.  A lack of criminal history prior to deployment is considered strong evidence of the connection.
Applicants must not have a criminal history of the following offenses: 1) sexual assault, 2) child abuse/neglect, 3) general assaultive behavior towards people or animals, 4) any weapons offense. 


Generally, the ordinance violations listed as eligible, ineligible, and case-by-case eligible also apply to applicants for Veterans Pretrial Diversion (VPD.)  If one charge is an ineligible offense, a person may not enter VPD for any other charges arising out of the same event.  Applicants with pending criminal cases involving ineligible offenses may not enter VPD.  Applicants in drug court or on probation are not eligible.

Other Eligibility Criteria

Applicants must be willing and able to meet the minimum reporting requirements and any court appearances that are scheduled.  Residency in Lincoln, Nebraska, is not required to participate in diversion.

Applicants must acknowledge that there is enough evidence to convict if prosecuted in court.  Any court plea of not guilty does not affect an applicant’s eligibility.

Applicants reserve the right to trial during the pendency of their diversion plan.  However, an applicant must acknowledge that their case, if previously filed in court, will not be dismissed until satisfactory completion of the diversion plan.  Applicants must waive their right to a speedy trial during the pendency of their diversion plan.
   
Applicants must be willing to sign all medical and military waivers necessary for an appropriate plan to be developed.  The application will require, at a minimum, the veteran’s DD214 form and documentation about the service-experienced trauma and its nexus to the criminal behavior.  Screening tests for trauma, alcohol, and drug use may be administered upon application.

A plan will not be approved until the VA provides a treatment plan that addresses the identified issues.

General Program Terms and Conditions

The VA treatment plan will be reviewed by Community Corrections and the City Attorney.  The treatment plan will be incorporated into a diversion plan.  The diversion plan will specify the terms and conditions required for completion.  VPD plans will last nine months with a possible early release at six months if all terms have been successfully completed within that time frame.

Plans may be adjusted or modified during the course of the term if it is deemed appropriate by VPD team.  Participants will meet with their diversion officer to discuss the potential modifications.

Termination for non-compliance will be discussed by the VPD team and the team’s recommendation will be given to the City Attorney.  Modifications may be considered at this time as well.

A decision to terminate a participant from VPD is solely within the authority of the City Attorney.  Termination decisions are final.



MENTAL HEALTH DIVERSION

The purpose of the City of Lincoln Mental Health Diversion Program (MHD) is to give city ordinance offenders with previously diagnosed mental health illnesses an opportunity to engage in mental health services in exchange for dismissal of their case(s) even when they have previous criminal history.  All MHD applications will be reviewed on a case-by-case basis, however, ordinance violations listed above as ineligible remain ineligible for MHD.  The City Attorney will make the final decision on eligibility and acceptance.  

At a minimum, applicants must be willing to engage in mental health treatment as part of their diversion plan.  Community Corrections will assist an applicant in locating a treatment provider and will regularly monitor the participation of the individual once on an approved plan.  Terms and conditions will be developed based on the applicant’s ability to comply as determined by the extent of the mental illness and in coordination with the treatment provider.

Applicants must acknowledge that there is enough evidence to convict if prosecuted in court.  Any court plea of not guilty does not affect an applicant’s eligibility.

Applicants reserve the right to trial during the pendency of their diversion plan.  However, an applicant must acknowledge that their case, if previously filed in court, will not be dismissed until satisfactory completion of the diversion plan.  Applicants must waive their right to a speedy trial during the pendency of their diversion plan.
   
Applicants must be willing to sign all medical waivers necessary for an appropriate plan to be developed.  Evaluations for mental health, alcohol, and drug use may be administered upon application.  Some evidence of a previous mental health diagnosis that was affecting the applicant at the time of the offense must be provided.

A diversion plan will not be approved until a treatment plan that addresses the issues has been identified and agreed to by the applicant.

Plans may be adjusted or modified during the course of the term if it is deemed appropriate by the treatment provider, Community Corrections, and the City Attorney.  Participants will meet with their diversion officer and/or treatment provider to discuss the potential modifications.

Termination for non-compliance will be discussed by the treatment provider, Community Corrections, and the City Attorney.  A decision to terminate a participant from MHD is solely within the authority of the City Attorney.  Termination decisions are final.
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